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4 February 1981

MEMORANDUM FOR: Chief, Contract Persomnel Division

- FROM :
Deputy Director of Persomnel Policy, Planning,
and Management for Special Programs
SUBJECT : Hiring Freeze

1. Mr. Fitzwater indicated today that he does not want to issue freeze
instructions on independent contractors and MOC's at this time. He prefers
to consider each case on its merits. After discussions with the Director and
Mr. Bross, Mr. Fitzwater is prepared to approve cases where strong operational
needs are established and delay is impossible.

2. 1 advised { |of our plans. All DDO
requests requiring immediate attention are to be routed through (MS and they
will return those that are not essential or that can be deferred. Urgent
requirements will be forwarded to you with (MS endorsement. You should
assure that necessary information is provided and make a recommendation to
Mr. Fitzwater.

DiS‘cribu’cion:it\-dd
Original - ressee
- DD/PPP&M/SP

DD/ PPPEN/SP|

| (4 Feb 81)
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_auestions have been cleared with OMB. How-
5"3;?:;i§?v:h$:§pgnses to any questions must come from OMB,
ever,

rather than OPM.

d Exemptions

q: Are temporary. and part-tihe hires forbidden?

. Yes. Under this'freeze, agencies may make no accessions, including
A: temﬁorary and part-time hires, except as provided in the government-
wide exemptions listed in OMB bulletin 81-6 or in a single agency

exception approved by OMB.

Can agéncies reemploy annuitants who recently retired from the
agency? -

‘A:* Not unless the agency made-a written commitment before Movember §,% ™= "7

1980, to do so.

«Q++ Is: employment under~pub1icﬁpoTicy%employment p'rogr‘*ams-rc:.fstr'-ic:t:ed'vbg‘r.-'n:-»'-:?.:~-e:'~;-f.~‘~-f=.’_:%2.-“J

this limitation? . ) .

A: Yes, insofar as the positions_encumbered by the public policy employ~
e =T AN

Are interagency transfers allowed?

A: No, they are precluded since they constitute accessions to the
gaining agency.

-Q: Reassignments within an agency are exempted from the limitation. What

about promotions and details?

A: The limitation covers new hires which constitute accessions to the
agency. Personnel actions that do not constitute accessions, in-
cluding reassignments, promotions and conversions to new appoint-
ments, are not covered by this limitation. Similarly, details,
even between agencies, are not subject to the limitation.

- Q: May agencies appoint experts and consultants during the freeze?

Only to facilitate transition to the new Administration as provided

in paragraph 6,k of OMB Bulletin 81-6. For example, such appointments
may be made to bring senior officials of the new Administration into
the agency pending permanent appointment. :

=

Q: Are agencies allowed to re-hire employces who exercise reemployment
rights or return to duty after leave without pay during the freeze?

A: Since agencies are obligated to rehire them, such returning employees
are treated as conmitments. Similarly, former Presidential appointees

N who have statutory right of return to the SLS may exercise this right
during the freeze, = R -
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13.

- full-time permanent during the freeze? - -

1+ course, such-actions must be made-within existing ceiling confrotswrrsiveremias.?

=+ Yesi. Brovided-the extensiow 1s: Othéryise propersy-ail 5 i
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May agencies honor commitments made after November 5, 1980 and
before January 20, 19817

No. Of course, if the commitment was made after November 5 and

the employee has already entered on duty, that new hire is allowed
to stand. Commitments made after November 5, 1980, to employees
who have not entered on duty must be cancelled.

How will this freeze'affect the ten agencies which are assigned
vwork year ceilings (on a full-time equivalency basis) by OMB?

The affect on them will be the same as on all other agencies.

cm o omte g - T s wmTE

May agencies convert temporary and/or part-time appointments to_-
Yes. Such actions do not constitute accessions to the agency. of

May agencies extend temporary appointments during the freeze?

Fa g e T i T Gl e S Ve ]
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Will summer employment be limited by the freeze?

Agencies that have historically hired summer employees may continue
to do so as provided in the exemption for seasonal hiring. Advance
notification of OMB is required. (Paragraph 6,j of OMB Bulletin 81-6)

What kinds of appointments are covered by the exemption for noncareer
positions necessary to facilitate transition to the new Administration
{paragraph 6,k)? ' :

These special appointments include: L ~

(a) Special limited term SES appointments approved by OPM for
transition (see question #21)

(b) ;gg)and NTC temporary Schedule C appointments (see question

(c) Consultant appointments made to bring senior officials into
the agency pending permanent appointment (see question #6)

Are the exemptions, which we granted under the previous freeze, for
employees who are displaced from the Council on Wage and Price Stabi-
lity and the Department of Justice Law Enforcement Assistance Administra-
tion still in effect? .

No. They are cancelled.
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Are the exemptions for specific agencies, which were granted under the
previous freeze, still in effect? :

No. They are cance]led; Of course, agencies may resubmit requests for
exemptions. : :

Conmitment LétterS

16. Q:
A:

7. Q0
A:
18. Q:
A:
19. Q:
A:

~To duéif%}vas'eiemptions frdﬁ the limitétioné,

:,er;phe”jqb~ta;bg?fiJled:and-a}L_nequirements:for-appointment«hayegbeangf;g§;s*;
“met; -including certification from a competitive’ examimationj if gp=: =t wosmiere o

If a commitment were made in writing by an agency personnel officer to
an individual prior to November 5, 1980, and he/she had been certified
but internal agency determinations (investigation, citizenship, educa-"
tion) are pending, would the hiring restriction apply?

Ho.
employment commi tments
must have been made in writing on or before Movember 5 by agency per-

-

. sonnel_officers. . Can cammitments. made.by. selecting: officials. qualify. . woimesse,
for the exemption? e : b A 1 el

Only if the selecting official has been delegated appointing authority

™

propriate.
Hhat are the legal implications of withdrawing a written job commitment?

Government employment is not contractual. Rather, it is governed by
statute. Courts, in interpreting title 5, consistently have held that

a person is not a government employee until he or she is appointed to

a position in the civil service. An individual does not have an appoint-
ment until the last act necessary to create that appointment is completed.
In most cases, this act is the completion of a Form 50 and entry on duty.
Thus, a mere written commitment does not create a legal right to govern-
ment employment. Some isolated court cases, however, in particularly
egregious circumstances have held that a written offer plus detrimental
reliance on that offer bound the government. Agencies should inform OPM
of any cases in litigation where there are extreme circumstances.

What remedy is available for a person who quits a job or incurs some other

financial obligation (such as selling a house) on the basis of a written
job commitment that is withdrawn? -

As a general rule, the government is immune to a suit for damages and
would not be liable for this type of harm. In most cases, if the
government weve to lose, it would have to take the person on as an
cmployee and the person would not have a right to any compensation for
moving expenses heyond that normally provided., If the circumstances
are particularly egregious, however, agencies may wish to apply to 0vB
for an excmption to avoid the costs and risks of litigation. OMB will
issue guidance on requesting cxcmptions for serious financial hardship

cases,

o
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20, Q:-:May carecer as well as noncareer SES appointments be made during this
: ‘ freeze? _
- A: No.,

21. Q: Can SES Limited Term and Limited Emergency appointments still be made?

A: Such appointments require OPM: approva]. Limited term appointments will
be approved only for positions with duties that relate to transition to
the new Administration. Limited emergency appointments will be approved -
only if the agency head determines that an emergency situation exists as
provided in section 6,a of OMB Bulletin 81-6. :

22. Q: Are conversions from noncareer to career SES. appointments and conversions ., .. ... .

-

from compet1t1ve service to SES appointments precluded by this freeze?
A: No. |

S ‘ -
e et ."_-'\-J.'.-_.--.‘ _._‘-‘ N g. e '*.} -..AA\eui" Te Uf e'-u-' ar-v\"-'!s""‘ ".D“—_' d?‘f 4'-F 1“ “\-.v- ""“-r" “"' ‘~"""’ .? ?l" ‘ "‘
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23. Q:. Are JObS for which salaries are adm1n1strat1ve1y determined (AD) exempt?'

- A: Not across the board. _Agencies, w1th such. pos1t1ons Just. raquest exemption: - w2 %

from DMB on. a case by—casa basas, ‘,waq._,4% L i LRt

-

Schedule C

24. Q: Are noncareer executive assignments (NEA's) exempt from the freeze?

A: Yes, the examptxon for noncareer SES (paragraph 6,f) is interpreted
to include NEA's.

25. Q: VWhat is the limitation on hiring Schedule C employees in agencies that
have delegated authority to establish Schedule C positions? o
"A: Agencies with such delegated authority may fill Schedule C jobs up to the
allocation contained in the delegation agreement between OPM and the
agency. Agencies that do not have such delegated authority may fill
Schedule C positions only up to the number of Schedule C positions ex-.
isting in the agency as of November 5, 1980.

- 26. Q: Can agencies make temporary Schedule C appointments during the freeze?

A: Agencies may make tcmporary Schedule C appointments only for nurposes of
facilitating transition to the nev Adm1n1strat1on to positions that are
either: . : :

- identical to an existing Schedule € (ITC) position if intent
to vacate that position has been put in writing, or

- new temporary Schedu]e C (NTC) positions, when it is determined
that the agency's need cannot be met through establishment of
"~ an ITC position, The nunber of NVC positions may not exceed
25% of either (1) their total number of Schedule € positions as
of March 31, 1930, or (2) their Schedule € quota contained in an
agreement with 0P delegating the authority to establish Schedule
C pusitions, il the agency has such a delegation. |
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Other Employment Programs

2. ‘QV: Some of the clerk-typists recruited and trained under the Inter-
agency Hispanic Placement Program were scheduled to enter on duty

..in late January. May agencies honor these employment commitments
under the freeze? A - .

A: Yes. The contracts for this program, negotiated a year ago, contain
arrangements to employ a specified number of program participants.
In this unusual situation, we consider such arrangements to be employ-
ment commitments. : :

28. Q: Are IPA mobility assignments affected by the freeze?

R: Most mobility assignments are effected by detail, which would not be _
w e et oo aff2cted by, the. freeze.-- No-mobility-assignments. can be effected as® ="~ -~

temporary appointments during the freeze. E _ -

e wilta 'g"‘A?gﬁip?f;{lﬁﬂ"tO.QQD“@%th&Prgmdeqﬂal Man a;_gemt_en,i._.ln-te.mv. Prog ramn--.m\*-w
A: Examining fof‘ PMIP, including interviews, wﬂ]__ continue as scheduled ol
Lo sz ningthe snear: future Most.PMIR's. -enter: ow-duty  in May or-Jdune:~-Thegp 3032 Ly

RN “wiTl ot be abTe:to do’so; of course; if the freezs is still-in effect. ™" %
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TS RQUTING AND RECORD SHEET ’
SUBJECT: (Optional)
25X1i FROM: | | EXTENSION | NO,
DD/PPPM/ SP —
SE-56 Hdqrs. 3 February 1981 25X1
Iuoilgdin(;))fncer designation, room aumber, and DATE OFFICER'S | COMMENTS (l‘" ber each t to show from whom
RECEVED | PoRwaRDED | - INITIALS to whom. Draw a line across column after each cominen'.)
1. EA/PPPM -
/ 8 FEB 1981 | has request for %ggé]
[to hire an American 25X1
2. _ ~ cifizen as al | 25X1
T/ PPEM L under MOC. Several other requests
< FEB 1881 .| pending and he needs an answer
3. D/PPPM soon. Our alternatives appear
to be:
a. Answer each request with
4. a temporary hold pending
- further clarification of
freeze;
5.
b. Advise all posts of
temporary hold;
6.
c. Advise all posts to stop
MOC's until further notice;
7.
d. Do not respond for several
days (if resolution appears
8. imminent).
I recommend that we now go to
9. Option b.
10. 25X1
n
12,
13.
14.
‘ 15.

roRH 10 “imEre
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